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INTRODUCTION

In this article, we intend to synthetically consider the
main characteristics of a new tax that reach the pro-
vision of services rendered in the country and used
economically abroad, as of January 1, 2019, and that
is going to modify the cost™s structure of the expor-
ters of this services, being able to incise in the cases
that are feasible, a modification of the prices of the
exported services, so as to operate in a translation,
at least partial, of the tax burden.

The explanation of this new tax is given by the need
to compensate the generated loss in the significant
devaluation suffered by AR$ against US dollar last
year, which rose to 110%, and for the government's
strength posture to close the fiscal accounts, in a
difficult period of inflexibility of public spending, as it
will be fiscal year 2019, year of presidential elections
in Argentina.

With this tax, the government seeks to achieve part
of the net benefit that have had the export sectors,
like services, software or consulting, against deva-
luation, with costs that do not had increased in that
proportion because they were not dollarized, mainly
labor costs. It is worth to clarifying that before this
norm, the export of services in Argentina was not re-
ached with duties.

IMMEDIATE ANTECEDENT

The budget law No. 27,467 for the fiscal year 2019,
published in the Official Gazette on December 4,
2018, modified the Customs Code in order to allow
the subsequent taxation with duties to these services.

Object
Added paragraph 2 of article 10, subsection c)

"They are also considered for the purposes of this
Code, as if they were merchandise ... c) services ren-
dered in the country, whose use or effective exploita-
tion is carried out abroad"

Subject

The second paragraph of article 91 was replaced by
the following:

"In the cases foreseen in section 2 of article 10, those
persons who are lenders/transferors of the services
and/or rights therein involved will be considered as
exporters".

Taxable Base

Regarding to the taxable value for the purpose of de-
termining the export duty applicable to services ren-
dered in the country and used economically abroad,
art. No. 735 of the Custom Code establishes that the
taxable value will be the amount that arises from the
invoice or equivalent document.

DECREE 120172018

Finally, the Executive Power issued on December 28,
2018, the Decree 1201, by which established an
export right on services provided in the country
and used abroad of 12%o, but with a ceiling of
AR $ 4 per U.S. dollar. That is to say that in prac-
tical terms, with an exchange rate close to AR $ 40
per US $, this duty is 10%, and as long as this rela-
tion grows in the future, that is, the AR $ is devalued
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compared to the US $, the percentage incidence of
the tax will be lower.

It has application for operations that are borrowed
and billed as of January 1, 2019, and validity of 2
years, that is until 12/31/20, but it should not be
surprising that in the future this validity will be exten-
ded. For this period, until 12/31/20, Law No. 27,467
has allowed the Executive Power to set export rights.

Liquidation and Payment

At the moment of billing the service, the exporter
must issue an electronic "E" invoice. On the base of
these "E" invoices issued in each calendar month,
AFIP (Federal Tax Agency) prepares a proforma affi-
davit F.1318. This proforma declaration will be regis-
tered automatically on the last day of each month,
and available to be conformed and presented by the
exporter, between 10 and 15 business days of the
subsequent month.

The entry of the resulting tax payment must be made
within 15 business days of the following month of
registration of the sworn statement. This tax is not
compensable (except with credits that arise in the
law itself) nor can it be canceled through payment
facility plans.

Minimum not taxable for Small and Medium En-
terprises

A non-taxable annual minimum of US $ 600,000 is
established for exports made by companies categori-
zed as Micro (annual billing US $ 145,000) and Small
(annual billing US $ 865,000) from the Services Sec-
tor. That is, up to US $ 600,000 in services exports,

accumulated as of January 1, 2019 these companies
do not liquidate this duty, but begin to liquidate it
over the surplus.

Extension of Payment Term

Those service exporters who export services for less
than US $ 2,000,000 in the calendar year prior to the
export date, will have an additional grace period for
the payment of the duty, an additional 45 calendar
days (to count from the day after the original expi-
ration).

Victor Luis Hernandez
vhernandez@bue.auren.com
Auren Argentina

( auren
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Congratulations, you have chosen a very perspective
country to invest in; one with a stable economy in
the last few years, an easy procedure for company
registration and a transparent tax system with a short
list of taxes and social security obligations. It is our
pleasure to assist you in this process; but before you
start you have to make some decisions in order to
optimize your future business activities.

Choose the legal form of business which suits
you the best

The Bulgarian legislation regulates two principal
forms of business organizations:

= Commercial corporations;

e Co-operatives™

The Commerce Act lists exhaustively the following ty-

pes of commercial corporations, which could be esta-

blished:

= General partnership (SD);

= Limited partnership (KD);

e Limited liability company (OOD), incl. Single-
member limited liability company (EOOD);

= Joint-stock company (AD);

e Partnership limited by shares (KDA).**

For investment purposes, the foreign capital rarely

uses the General Partnership, Limited Partnership and

the Partnership Limited by Shares as a type, because

in these legal entities, either part of the shareholders

(KD and KDA) or all of them (SD) have unlimited res-
ponsibility for the company’s obligations.

The most typical type of companies are the Limited
Liability Companies (OOD and EOOD) and the Joint-
stock Companies (AD).

How will you finance your newly established
company?

Any company can be financed either by the registered
capital, via increasing of the share capital or by a loan
capital.

The contributions to the capital of the company could
be in cash or in-kind contributions.

The in-kind contributions follow a strict procedure be-
fore becoming a share capital. Their real value should
be estimated by three evaluators, appointed by the
Commercial Register. The procedure might take longer
compared to the one followed for cash contributions.

The OOD and EOOD legal forms are preferred by the
small and medium size enterprises and families as
well. The AD legal form is the form of the “big capi-
tal”, of investments and production.

The establishment of the two types of companies also
differs: for the establishment of an OOD the mini-
mum capital requirement is 2.00 (two) BGN, while for
AD - 50,000.00 (fifty-thousand) BGN.

The AD legal form also provides more possibilities for
attracting a capital: the company could issue bonds,
could be listed at the stock-exchange list or could be
transferred into a public legal entity.

Will you operate alone or will you prefer to have
other shareholders as well?

This is an important question, which demands an ho-
nest answer, because it is entirely connected with the
risk you will face and shall bear in the future. If you
want to take the risk on your own, you will also have
all the profits for you but If you choose to be joi-
ned by other shareholder/s, you will bear the risk and
share the profits together.

Other important question here is the one concerning
the votes at the General Assembly. The legislation es-
tablishes enough protection mechanisms when taking
decisions at the General Assembly for the majority
shareholders as well as for the minority shareholders.

Another important difference is that the shares of the
OOD/EOOD are transferred only by a contract with
a notary certified signatures, and at the same time
— the transfer of stocks is much easier procedurally.

Who will manage the company?

The registered ADs can have a one-step management
system and a two-step management system. For the
One-step management system there is a Board of Di-
rectors and a General Assembly, while the Two-step sys-
tem requires the establishment of a Management Board
and a Supervisory Board and a general Assembly.

The Management of an OOD/EOOD could be perfor-
med by one person or by a legal entity. If there are
more managers, they can manage together and se-
parately or the two of them can manage and repre-
sent the company together.

For the management of the company, Eurofast can
offer management services, which can be designed en-
tirely for the needs of the newly registered legal entity.

What will be the name of the company?

The name of the company should be unique. Before
you start the registration, you should check at the
Commercial Register whether the same name is not
used by another legal entity.

What documents are needed for the registra-
tion?

= Decision for the establishment of the company;
e Articles of Association;
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e Declaration-specimen from the appointed
Manager/s;

= PoOA for the authorized lawyer to submit the do-
cuments;

= Payment document of the paid registration fee;

e Certificate for the opened account and the trans-
ferred amount of the initial share capital;

e Certificate of good standing (if any of the share-
holders are a legal entity);

= A decision of the legal entity-shareholder to par-
ticipate at the establishment of a new company);

e Other supporting documents;

Which bank to choose?

You can choose one of the 28 commercial banks
which operate in Bulgaria. All of them can provide
a full range of services: opening an account, online
banking, etc. Most of the banks can also issue an
electronic signature so that you can operate with the
bank account from all over the world.

What are the expenses?

The main expenses to take into consideration include
the initial share capital, registration fee, notarization,
apostilles, translation, legalization, registration do-
cumentation fee, consulting services, bank fees, ac-
countancy services, payroll services, contracts review
services, etc.

Do you need any registrations, permissions for
the activity you plan to do?

You will have to consider that for certain activities,
you need to choose a specific legal form of the legal
entity you wish to establish (e.g. banks can be only
AD). For being a financial institution, you need to be
registered at the Bulgarian National Bank in a spe-

cial register. For construction activities, you need to be
part of the Bulgarian Union of Builders. For doing any
commercial activity (restaurant, shop) you need a per-
mission from the respective local municipality.

Administration of the company

Eurofast can provide you with administration services
for the purposes of establishment of a company. We
can provide you with legal, tax and consultancy ser-
vices as well as prepare and apply for the registration
documentation which may be needed. We know how
to support you and how to ensure a fast and secure
registration of a new company.

Where should you apply?

The Registration starts with the payment of the share
capital at the opened special bank account. Then the
registration documents are submitted to the Com-
mercial Register. At the moment when the company
is approved to be registered, it also receives a special
Unified Identification Code (UIC - EIK is the abbre-
viation in Bulgaria) which is the unique number of
the company with which it is usually identified. The
registration documents can be submitted by a legal
representative of the company, by a lawyer or by an
explicitly authorized third person. The documents can
be submitted either at the Commercial Register desk
in hard copy or electronically.

As a newly registered company, you will likely not
have sufficient personnel to complete all the required
actions and operations in order to comply with the
local legislation and regulations. Eurofast can give
you a hand during this stage of the establishment of
the new business in Bulgaria with management, ac-
countancy, VAT compliance and fiscal representation,
legal, payroll and employment, audit, AML, Personal

Data Protection, transfer pricing, real estate issues,
leasing, intellectual property, citizenship and residen-
cy services, marketing, etc.

Supporting activities

You need to consider finding an office and/or a pla-
ce for the commercial, production, service activities
which you are going to perform.

You have will have to obtain a stamp of the company.

Additionally, you will need to arrange your relations
with the Manager of the company via a written Mana-
gement Agreement.

In conclusion

You have to be prepared to meet different commer-
cial practices, procedures, additional obligations, di-
fferent commercial habits, type of correspondence,
dress code, administrative services and documenta-
tion, etc.

Be sure to have a reliable partner on your side during
the whole procedure. At EUROFAST, we have been
committed to servicing our clients and partners for
over 40 years and can provide a full range of services
required for the efficient and successful registration
of your business in Bulgaria.

Albena Rasheva
albena.rasheva@eurofast.eu
Bulgaria

Member of

Qntea

Alliance of
independent firms
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The Croatian government is working relentlessly on
the recovery of the Croatian economy. Two rounds
of tax reforms already took place in 2017 and 2018
respectively, with a third chapter being opened cu-
rrently. As of January 1, 2019, a total of 80 laws and
bylaws have been amended, most of them related to
tax issues. We are hereby summarizing an overview
of selected legislation that has so far raised most in-
terest.

Closely abiding by the National Reform Program is-
sued in 2016, the Croatian Government continues
with its efforts to alleviate tax burdens from citizens
and entrepreneurs and to give a healthy recovery of
the Croatian economy. Croatia is facing a substantial
issue with workforce deficit, due to heavy emigration
of Croatians towards countries with more attractive
tax structures and better paid salaries. A large num-
ber of laws and regulations has therefore been amen-
ded in the area of taxes, contributions, fiscalisation,
island economy, energy sector and real estate.

Personal Income Taxes and Contributions
2019 brings certain changes regarding salaries:

= The highest employment tax rate of 36% will now
apply to annual taxable base higher than 360,000
HRK (30,000 HRK monthly), instead of the pre-
viously applicable 210,000 annually (17,500
monthly). This change is effective for all pay-
ments made after January 1, 2019, which means
also for December 2018 salaries paid in January
2019.

= Employers can now pay additional annual 5,000
HRK of non-taxable award to their employees.
The purpose of the award is not directly specified,
and it can be paid out in monthly fractions. This
change has already entered into force as of De-
cember 1, 2018 and many employers have taken
advantage to pay higher Christmas allowances.

e The amount of the minimum net salary has been
increased from 2,751 HRK to 3,000 HRK and the
new Act on minimum net salary has been issued.

= Contributions paid on top of the gross salary (the
so-called Gross Il) are decreased by 0.7%. The
contribution for unemployment (1.7%) and con-
tribution for safety at work (0.5%) have been
abolished, whereas the contribution for health
insurance has been increased by 1.5%. These
changes, as well as minimum salary novelty, are
effective for all salary calculations after January
1, 2019.

= Scholarships will no longer represent an obstacle
for children to qualify themselves as supported
family member for tax deduction purposes.

Value Added Tax

= As of January 1, 2020, the general VAT rate shall
be decreased from 25% to 24%.

e Reduced rates of 13% and 5% have had their
application extended: certain food (meat, fish,
eggs, fruits and vegetables) as well as baby dia-
pers are from January 1 onwards taxed with 13%
instead of 25%, whereas medicine, books, news-
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papers and magazines, regardless of their format
(e.g. electronic) are reduced to 5%.

e The amount of 300,000 HRK of delivered goods or
rendered services within a year remains unchan-
ged as a threshold for the mandatory registration
as a VAT payer; however, the obligation to regis-
ter shall occur during the year in which a thres-
hold has been reached (previously the obligation
was to register in the following year).

= VAT payers from now on will have the obligation
to submit an incoming invoices ledger along with
the VAT return, in electronic format.

= 50% of input VAT on purchase of vehicles for per-
sonal use can be deducted regardless of the pur-
chasing value. Previously, the value limit was set
to 400,000 HRK.

= Foreign entrepreneurs in possession of a Croatian
VAT ID number and those who invoice goods or
services to a Croatian taxpayer will not be able to
transfer the tax obligation as it was the case until
now, but they will have to charge the Croatian
VAT to the Croatian customer.

Other changes

= The Real Estate Transfer Tax has been further de-
creased to 3%. The government hopes that by
this measure there will be less avoidance of re-
gistration of property transfers and that finally
the land registries across country shall reflect the
actual state.

e A withholding tax of 20% for transactions not
subject to a Double Tax Treaty or similar agre-
ement and paid to persons resident in the so-
called tax heavens has been extended to apply to
interests, dividends and royalties. A 15% WHHT
is now due on fees paid to foreign performers
(sportsmen and sportswomen, artists etc.)

= Accounting records in paper format can now be
converted to electronic form, for tax and audit
purposes, maintaining the requirements of rea-
dability and integrity of their origin and content.

e OPZ-STAT reporting is now due once per year as
opposed to the quarterly reporting in force before
2019.

= The licencing of accountants which was supposed
to take effect as of January 2019 has been abolis-
hed, in accordance with the EU recommendations
for ensuring of quality of standards and services
through voluntary certifications and not through
formally imposed licencing.

The above list is not a comprehensive overview of all
changes introduced in 2019 but a mere selection of
what we consider as most interesting and important
amendments. We encourage Croatian businesses to
seek professional assistance in an in-depth survey of
the legislation changes affecting them and remain at
their disposal with tailor-made advisory services.

Silvia Cancedda
David Jakovljevic
zagreb@eurofast.eu
Croatia

Member of

Qntea

Alliance of
independent firms
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There are regulations that promote capital inves-
tment abroad that pay less taxes in Ecuador; when
this "tax short-circuit" is used by a taxpayer is consti-
tuted in an option economy, that is, a valid and legal
mechanism, to which any citizen may opt, without
any subsequent observation of the Internal Revenue
Service. The result is an increase in profitability and a
revenue loss for the country.

For example, the Ecuadorian company XYZ that in-
vests in a chocolate factory. If the factory is located in
Ecuador and obtains $ 100,000 of profits, it will pay
for Income Tax (IT) $ 25,000 (25%) and will receive
a dividend check of $ 75,000 (net profit).

If the same company decides to locate the investment
of the factory in Switzerland, for the sole purpose of
saving taxes, for a profit of $ 100,000 it will pay for
the Swiss IT $ 18,000 (18%) and will receive a utility
check of $ 82,000; improving profitability by 9%.

How does this phenomenon happen? Our Internal
Tax Regime Law provides that any income obtained
abroad that has been "subject to taxation” will be ex-
cluded from the tax base of the IT in Ecuador. This
aims to avoid the double international taxation that
can be generated when the same person is imposed a
tax obligation for the same matter and period of time
in different jurisdictions. Thus, this would be verified
in the previous example, if the Ecuadorian company
XYZ that wants to invest in a chocolate factory loca-
ted in Ecuador or in Switzerland obtains 100,000 of
profits, assuming there is no double taxation prohibi-
tion, it will pay for Income Tax (IT) $ 25,000 (25%)

in Ecuador and for the Swiss IT $ 18,000 (18%), ob-
taining only $ 57,000 of profits.

That is why the country has chosen to declare
"exempt" such income in order to comply with the
provisions of international law to avoid double ta-
xation, a problem that may result in an unfair tax
burden for taxpayers. However, this method not only
means a waiver to collect taxes for income obtained
abroad, but also encourages investments that could
be made in Ecuador to be located abroad, without
paying IT. Some readers have warned that this pro-
vision reinforces the tax collection in the middle class
that receives income mainly from their work in rela-
tion of dependence or free exercise, which for practi-
cal reasons can not benefit from this benefit; favoring
instead the class of high economic resources that can
relocate financial investments to other jurisdictions
with lower rates than the Ecuadorian one. This corro-
borates what several scholars maintain, the collection
of taxes is sustained in the "sandwich class", since
the lower class does not pay taxes and the upper
class takes advantage of the tax shields provided by
the State.

This situation is accentuated with the approval of the
Organic Law for Productive Development, Attraction
of Investments, Generation of Employment, and Sta-
bility and Fiscal Equilibrium of Productive Develop-
ment, to increase the profits to the new investments,
freeing them from the IT payment, even when they
have the economic capacity to do so. Thus, Article
26 of the Law on Productive Development provides
that the new productive investments, which are the

resources destined to produce goods and services,
to expand the productive capacity and to generate
sources of work in the national economy and the re-
sources destined to increase the capital stock the
economy, through an effective investment in produc-
tive assets that allows to expand the future producti-
ve capacity, generate a higher level of production of
goods and services, or generate new sources of work,
are entitled to the exemption of income tax, and its
advance, for 12 years, when they are outside the ur-
ban jurisdictions of Quito and Guayaquil.

Javier Bustos
javier.bustos@abcglobal.tax
Ecuador

Member of

Q/ntea

Alliance of
independent firms
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On dividends to parent companies capital gains tax
is levied as withholding tax. This is deducted directly
from the paying German subsidiary and transferred
to the tax office.

Under the terms of the EU Parent-Subsidiary Directi-
ve, the EU parent company can apply to the tax office
for exemption from the dividend tax or refund.

However, exemption or reimbursement is excluded if
the parent company does not meet significant subs-
tance requirements.

In various judgments, the ECJ has confirmed that this
regulation violates the freedom of establishment of
the EU Treaty.

The German tax authorities reacted to these judg-
ments. Each individual case is now to be examined
individually. If only a tax advantage is to be obtai-
ned through the parent-subsidiary relationship, the
withholding tax on the dividend is to be levied and
this can not be reimbursed. The economic meaning
of the mother-daughter relationship is important in
this examination.

However, the ECJ ruled in its judgments that the
parent-subsidiary directive for dividends generally
requires a general withholding tax exemption (if the
minimum participation rate of 10% is met).

Consequently, Germany can not limit this right of
exemption.

According to ECJ case law, exemption from withhol-
ding tax can only be refused in cases of tax evasion
and abuse. The German regulation therefore remains
too broad.

With reference to the case law of the European Court
of Justice, we do not recommend accepting refusals
for exemption from German dividend tax to EU parent
companies without further examination. The filing of
an appeal n or a court action should be considered.

( auren

Carsten Baums
carsten.baums@fra-auren.de
Auren Germany
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Rental income from House Property is taxed under
the head “Income from House Property” if all the
three conditions mentioned below are satisfied-

1. The property should consist of any buildings or
buildings and land appurtenant there to;

2. The assessee should be the owner of the proper-
ty; and

3. The property should not be used by the owner for
his own business and profession.

However, whether a particular structure is a building
or not will be decided on the facts of the case.

Owner for this purpose means a person who can exer-
cise the rights of the owner not on behalf of the ow-
ner but in his own right. The term ‘owner’ incorpora-
tes legal ownership as well as deemed ownership as
specified under Sec. 27 of the Income Tax Act, 1961
(herein after referred to as ‘the Act’) and ownership
includes both free-hold and lease-hold rights. The-
refore income derived from sub-letting of the house
property will be taxed as income under head “Income
from Other Sources”.

Ownership for the Previous Year is relevant and not
for the Assessment Year.

Tax Chargeability Sec. 22 of the Act - The annual
value of property consisting of any building or lands
appurtenant thereto of which the assessee is the ow-
ner shall be subject to Income-tax under the head
“Income from House Property” after claiming Deduc-
tion under Sec. 24 of the Act namely-

1. Municipal taxes: - including service-taxes levied

by any local authority in respect of house property
is allowed as deduction, if: Taxes are borne by the
owner; and Taxes are actually paid by him during
the year.

2. Standard deductions: - From the net annual
value computed, the assessee shall be allowed a
standard deduction of a sum equal to 30% of the
net annual value.

3. Interest on borrowed capital: - Where the pro-
perty has been acquired, constructed, repaired,
renewed or reconstructed with borrowed capital,
the amount of any interest payable on such capi-
tal is allowed as a deduction. Any amount paid for
brokerage or commission for arrangement of the
loan will not be allowed as deduction. Deduction
for interest on housing loan can be availed as per
the provisions of Sec. 80EE

Composite Rent: The landlord or owner of a pro-
perty sometimes receives rent in respect of building
let out including other assets as for example furnitu-
re, fixtures, plant and machinery, etc. The cumulative
amount so received is known as “Composite Rent”.

Where composite rent includes rent of building and
charges for different services (lifts, security etc.), the
composite rent has to be bifurcated in the following
manner —

1. The amount apportionable to use of property is to
be assessed under Sec. 22 as Income from house
property;

2. The amount apportionable to use of services is
to be charged to tax under the head “Profit and

gains of business or profession” or under the head
“Income from other sources.”

However, the composite rent should be checked for its
separability before applying any tax treatment.

Arrears of rent received shall be treated as per the
provisions of Sec. 25B and Unrealised rent is dealt
with as per the provisions of Sec. 25AA

Co-owner: If house property is owned by co-owners
and their share in house property is definite and as-
certainable than the income of such house property
will be assessed in the hands of each co-owner sepa-
rately in accordance with the provisions of Sec. 26 of
the Act.
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Computation of Income from House Property for F.Y.2018-19

by the owner due to employment or
business carried on at any other place

S. Property Type Gross Annual Value | Deduction for mu- | Net Annual Value | Std. Deduction Interest on borrowed capital
No. of the property nicipal taxes of the property
1 One self-occupied house property Nil Nil Nil Deduction for interest on borrowed capital is allowed
up to Rs. 2,00,000, as the case may be.
2 | House property could not be occupied Nil Nil Nil Deduction for interest on borrowed capital is allowed

up to Rs. 2,00,000, as the case may be.

3 Let out property

To be computed as
per provisions of
Section 23(1)

Allowed on actual
payment basis

Gross annual value
less Municipal
taxes

30% of Net
Annual Value

Entire amount of interest paid or payable on borrowed
capital shall be allowed as deduction. Pre-construction
interest shall be allowed as deduction in 5 annual
equal installments (Subject to certain conditions).

of income under the head house property.

4 Only one property selected by the taxpayer will be considered as self-occupied house property and all other properties shall be deemed to be let-out for the purpose of computation

The house will be taken as let-out property and no concession shall be available for the duration during which the property was self-occupied.

6 Each part of the property shall be considered as separate property and income will be computed accordingly

In India taxes are broadly categorised into five
heads namely-

e Income from Salary

= Income from House Property

e Income from Business & Profession
e Income from Capital Gains

e Income from Other Sources

Accordingly Income from House Property will be taken
into account for, in the total income of the

assessee as per the tax rates as are made applicable
to the assessee. The tax rates applicable in India for
various assesses are as follows-

1. Income Tax Slab Rate for men & women be-

low 60 Years of Age

2. Income Tax Slab Rate for Senior Citizens (Age
60 years or more but less than 80 years)

Income Tax Slab

Income Tax Rate

Income upto Rs. 2,50,000 Nil
Income between Rs. 5% of Income exceeding
2,50,001 - Rs. 500,000 Rs. 2,50,000
Income between Rs. 20% of Income exceeding
500,001 - Rs. 10,00,000 Rs. 5,00,000
Income above Rs. 30% of Income exceeding
10,00,000 Rs. 10,00,000
PLUS
Surcharge:

10% of tax where total income exceeds Rs. 50 lakh
15% of tax where total income exceeds Rs. 1 crore
Health & Education cess: 4% of tax plus surcharge

Income Tax Slab

Income Tax Rate

Income upto Rs. 3,00,000

Nil

Income between Rs.

5% of Income exceeding

3,00,001 - Rs. 500,000 Rs. 3,00,000
Income between Rs. 20% of Income exceeding
500,001 - Rs. 10,00,000 Rs. 5,00,000
Income above Rs. 30% of Income exceeding
10,00,000 Rs. 10,00,000
PLUS
Surcharge:

10% of tax where total income exceeds Rs. 50 lakh
15% of tax where total income exceeds Rs. 1 crore-
Health & Education cess: 4% of tax plus surcharge
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3. Income Tax Slab Rate for Senior Citizens (Age

80 years or more)

Income Tax Slab

Income Tax Rate

Income upto Rs. 5,00,000

Nil

Income between Rs.

5% of Income exceeding

500,001 - Rs. 10,00,000 Rs. 2,50,000
Income above Rs. 30% of Income exceeding
10,00,000 Rs. 10,00,000
PLUS
Surcharge:

10% of tax where total income exceeds Rs. 50 lakh
15% of tax where total income exceeds Rs. 1 crore
Health & Education cess: 4% of tax plus surcharge

4. Income Tax Slab Rate Hindu Undivided Fami-

lies (HUF)

Income Tax Slab

Income Tax Rate

Income up to Rs. 2,50,000

Nil

Income between Rs.

5% of Income exceeding

2,50,001 - Rs. 500,000 Rs. 2,50,000
Income between Rs. 20% of Income exceeding
500,001 - Rs. 10,00,000 Rs. 5,00,000
Income above Rs. 30% of Income exceeding
10,00,000 Rs. 10,00,000
PLUS
Surcharge:

10% of tax where total income exceeds Rs. 50 lakh
15% of tax where total income exceeds Rs. 1 crore
Health & Education cess: 4% of tax plus surcharge

5. Partnership Firms

Partnership Firms and LLPs (Limited Liability Partner-
ships) are to be taxed at the rate of 30%.

PLUS

Surcharge: 12% of tax where total income exceeds
Rs. 1 Crore Health & Education cess: 4% of tax plus
surcharge

6. Local Authorities

Local Authorities are to be taxed at the rate of 30%.

PLUS

Surcharge: 12% of tax where total income exceeds
Rs. 1 Crore
Health & Education cess: 4% of tax plus surcharge

7. Domestic Companies

Domestic Companies are to be taxed at the rate of
30%. However, tax rate will be 25% if turnover or
gross receipt of the company does not exceed Rs. 250
crores.

PLUS

Surcharge: 7% of tax where total income exceeds Rs.
1 Crore

12% of tax where total income exceeds Rs. 10 Crore
Health & Education cess: 4% of tax plus surcharge

8. Income Tax Slab Rate of Co-operative Socie-

ties

Income Tax Slab

Income Tax Rate

Up to Rs.10,000

10% of Income

Rs.10,000 to Rs 20,000

20% of Income exceeding
Rs. 10,000

Over Rs. 20,000

30% of Income exceeding
Rs. 20,000

PLUS

Surcharge:

12% of tax where total income exceeds Rs. 1 Crore
Health & Education cess: 4% of tax plus surcharge

Arati Parmar
aratip@kdg.co.in
India

Member of

Q ntea

Alliance of
independent firms
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1. Applicability of GAAR

General Anti-Avoidance Rules (GAAR) came into for-
ce w.e.f. 1.4.2017 (Assessment Year 2018-19). It is
meant to apply to transactions which are prima fa-
cie legal but result in tax reduction. However, every
transaction resulting into tax reduction will not come
under the ambit of GAAR. For example, a tax relief
provided by the Government cannot be a matter of
GAAR scrutiny if the relief has been claimed in a bona
fide manner and as per rules.

Section 95 of Income Tax Act,1961 deals with the ba-
sic requirement for applicability. It applies to an arran-
gement if it is declared as an impermissible avoidance
arrangement (1AA).

2. Which arrangement could be declared as an
impermissible avoidance arrangement (1AA)?

Section 96(1) of the Income Tax Act describes the
conditions which if present in an arrangement, may
be declared as IAA. Impermissible avoidance arran-
gement means an arrangement, the main purpose of
which is to obtain a tax benefit, and it-

(a) Creates rights, or obligations which are not ordi-
narily created between persons dealing at arm's
length;

(b) results, directly or indirectly, in the misuse, or
abuse of the law;

(c) lacks or is deemed to lack commercial substance

3. Which arrangements shall be deemed to lack
commercial substance?

An arrangement shall be deemed to lack commercial
substance, if-

(a) the substance or effect of the arrangement as a
whole, is inconsistent with, or differs significantly

from, the form of its individual steps or a part; or

(b) it involves or includes-
(i) round trip financing;
(i) an accommodating party;

(iii) elements that have effect of offsetting or can-
celling each other; or

(iv) a transaction which is conducted through one
or more persons and disguises the value, lo-
cation, source, ownership or control of funds
which is the subject matter of such transac-
tion; or

(c) it involves the location of an asset or of a transac-
tion or of the place of residence of any party which
is without any substantial commercial purpose
other than obtaining a tax benefit for a party; or

(d) it does not have a significant effect upon the bu-
siness risks or net cash flows of any party to the
arrangement apart from any effect attributable to
the tax benefit that would be obtained.

4. What are the consequences if the arrange-
ment is declared as 1AA?

If an arrangement is declared to be IAA, then, the
authority may take action which it deems appropria-
te including denial of tax benefit or a benefit under a
tax treaty.

5. How to determine whether tax benefit exist in
an arrangement?

Following are the conditions which needs to be chec-
ked in order to determine whether a tax benefit exists-

(i) the parties who are connected persons in relation
to each other may be treated as one and the same
person;

(ii) any accommodating party may be disregarded;

(iii) the accommodating party and any other party
may be treated as one and the same person;

(iv) the arrangement may be considered or looked
through by disregarding any corporate structure.

6. Grandfathering/ Exclusions from applicability
of GAAR:

In addition to exclusion from the applicability of GAAR
for any arrangements entered before 1 April 2017,
certain other exclusions have been granted in Rule
10U of the Income-tax Rules, which are as follows:

a) GAAR shall not apply to an arrangement where
the tax benefit in the relevant assessment year
arising, in aggregate, to all the parties to the
arrangement does not exceed INR 3 crores;

b) Exemption to Foreign Institutional Investors (FII)
and Foreign Portfolio Investors who is an assessee
under the act and has not taken benefit of section
90/90A of the said act;

c) Exemption to non-resident for investment in P-
Notes/ Fll

Vikas S. Chaturvedi
vikas@valuecent.com
India

Member of
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New Israeli government regulations reduce cash
as the primary means of payment.

Countries throughout the world have recognized that
the widespread use of cash in transactions serves as
the main source of tax evasion and money laundering.
In 2013, the Israeli government established the Loc-
ker Committee to discuss this issue and formulate a
law to set an appropriate course of action.

The committee submitted a recommendation for a bill
already in 2014, which resulted in the "Law for the
Reduction of Use of Cash," which passed its first and
second readings in the Knesset and is to come into
effect on January 1, 2019.

This law corresponds with OECD and international
efforts to reduce financial crimes and money launde-
ring.

The new law aims to reduce financial crimes and mo-
ney laundering by dramatically reducing the use of
cash and open checks and encouraging the increased
use of electronic means of payment and applies. It
is expected that the government will collect greater
sums in taxes as more and more transactions will be
recorded and reported.

The new regulation applies to businesses, business
people, private citizens, and tourists.

What are the Law’s Provisions?

The law creates distinctions among a dealer (a bu-
siness, business owner, company, and any other bu-
siness entity), a private person, and a tourist. There
are also some exclusion regarding CPAs and attorneys

providing business services to a client, either as a pri-
vate person or as a business.

The law places a ceiling on cash transactions of up to
NIS 11,000 for business owners and up to NIS 50,000
for private citizens who do not own a business. The
restrictions apply to everyone as specified above.

In transactions exceeding these amounts, it is possi-
ble to pay up to 10% of the transaction value in cash
or the maximum amount permitted for cash transac-
tions, which is lower.

Tourists are limited to pay cash payments of up to NIS
55,000 for a business. Some other special exclusions
are available to tourists only. The new law’s limitations
on checks are even more stringent. Private individuals
will be permitted to give and receive checks of up to
NIS 5,000 to another private person in the form of a
donation gift, loan, salary or other transaction. Those
defined as dealers may not under any circumstances
receive funds or pay with an open or converted check
at all.

When a check is used, the details of the reci-
pient and the payee must appear in full and the
amount of the payment must be specified.

When?
Two stages:

Stage 1: January 1, 2019: Enforcement of provisions
regarding cash;

Stage 2: July 1, 2019: Enforcement of provisions re-
garding checks.

Implications:

Violation of the law can result in criminal and civil con-
sequences.

Criminal: In the event that criminal intentions are
proven, namely that a person, either a dealer or a pri-
vate individual, acted knowingly and in order to avoid
payment of tax as required by law, that person is lia-
ble to up to three years in prison.

Civil: There are established levels of fines and penal-
ties set forth in the regulation that applies both to the
receiver and the payer of cash in violation of the law:

= On transactions of up to NIS 25,000, the penalty
rate will be 15%.

= On transactions ranging from NIS 25,000 — NIS
50,000 NIS, the penalty rate will be 20%.

= On transactions of greater than NIS 50,000, the
penalty rate will be 30%.

The penalty rates will be calculated according to the
amount of cash actually paid in the transaction.

Total fines can reach up to 90% of the total amount of
the transaction.,

Repeated violations by the payee may increase
the penalty rate by up to 60%b of the total tran-
saction.

Where Do We Go from Here?

The government plans to review the legislation one
year after it comes into effect with the intention of
updating and reducing the cash amounts permitted in
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transactions. Assuming that the law has no ill effects,
one can anticipate that it will become permanent and
will set in motion a trend of reducing the use of cash
at both the business and private levels in order to
prevent tax evasion.

Bear in Mind:

Understanding the law’s limitations on individuals and
business entities may prove critical to you.

Our team of experts is at your service to answer any
questions and to advise you in planning your future
private or business transactions in light of the new
regulations.

Ofir Angel -
Ofir.angel@auren.co.il < auren
Auren lIsrael
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On 12th January 2019, the new and long awaited “Code
of business crisis and insolvency” (Legislative Decree
14/2019) was finally approved in Italy, and it is due to
enter into force on 15th August 2020. The Italian law-
maker voiced the calls and concerns from many quarters
for a reform of the former Bankruptcy Law (dating back
to 1942) and of the insolvency procedures (bankruptcy,
agreement with creditors and composition with credi-
tors) towards the creation of less punitive measures for
the insolvent company and entrepreneur.

To this extent, the new set of law adopts a different
and diagnosis-oriented approach.

In particular, in an effort to reconcile the Italian law
provisions with those of other European countries, es-
pecially France and Spain, the terms “bankrupt” and
“bankruptcy” have been removed and replaced by the
less denigrating and belittling term “judicial winding-
up”. The entire set of insolvency procedures aims to
prevent company’s crisis situation from arising, deve-
loping and spreading until its most severe consequen-
ces. This objective is pursued through a consistent
and organic system, that operates on different levels.

First of all, an “alert system” is introduced, which allows
the crisis situation to be detected at its earliest stage.
Companies’ internal control bodies and Revenue and
customs authorities shall report as soon as the early
symptoms of crisis manifest. Particularly the compa-
nies’ internal control bodies shall adopt the most ade-
quate initiatives to verify the solidity of the company
economic and financial conditions, indicating which ac-
tions to undertake to ascertain the initial crisis does not
develop into a more problematic situation.

However, once the crisis situation occurs, priority is
given to those initiatives that allow the crisis situa-

tion to be overcome, ensuring the business continui-
ty. With particular reference to the employer’s crisis
and insolvency situation, specific measures in order
to protect the employees and their wages are adop-
ted. A judicial winding-up procedure in relation to an
employer being initiated does not constitute grounds
for dismissal. Should a judicial decision in relation to
the winding-up be issued, the employment relation in
effect at the time of the decision are merely suspen-
ded, until the insolvency practitioner is authorised by
the judge to replace the employer in the employment
relations, or to terminate them.

It is worth noting that in case of an insolvency pro-
cedure which implies the termination of any business
activity, the employment agreements are not automa-
tically terminated.

In such case, a collective dismissal procedure provi-
ded for by Italian law must be implemented whene-
ver it involves: (i) five or more employees, including
executives (if any), working in the same business
unit or in different business units located in the same
Italian province to be dismissed within 120 days of
each other; (ii) an employer with more than 15 em-
ployees; and (iii) a restructuring or shut-down of the
employer's activities due to financial difficulties or
strategic, technological or organizational change.

In addition to any special rules that may be contained in
company-level agreements, ltalian law mandates that
the following specific steps shall be taken when imple-
menting a collective dismissal procedure: (i) a relevant
notice must be provided to the internal work councils
if any, the (external) local representatives of the Tra-
de Unions representing the employees of the sector
involved and the labour authorities; (ii) a consultation

procedure must be commenced with such Trade Unions
and the works council; and (iii) a mediation procedure
must be commenced with the labour authorities.

The goal of the consultation/mediation process is to
encourage all parties to agree on the specific terms
for implementing the proposed collective dismissal
procedure. Although the company is under no obli-
gation whatsoever to enter into any such agreement,
failure to do so would greatly increase the risk of stri-
kes and other disruptive actions as well as of future
litigation by terminated employees.

In the event that no such agreement is ultimately
entered into, the company would be authorised to
send dismissal letters to redundant employees once
the mandatory mediation process expires. To this ex-
tent, please consider that, in accordance with Italian
law, the whole consultation period shall last 75 days,
but usually extra days might be necessary in order
to start the procedure itself and to carry out further
meetings with Trade Unions.

Actual termination would take effect upon expiry of
the notice periods applicable to such employees and
provided for by the applicable national collective bar-
gaining agreement.

Davide Guardamagna
dguardamagna@gealex.eu
Italy

Member of

Q ntea

Alliance of
independent firms
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Introduction

Article 1, paragraph 909 of Law No. 205 of 27th De-
cember 2017 has amended article 1 of Legislative De-
cree No. 127 of 5th August 2015, by introducing the
obligation to issue and receive electronic invoices for
transactions involving sales of goods and provisions
of services between parties residing, based in Italy
(excluded from the mandatory adoption of e-invoicing
only the transactions involving foreign entities, as
supplier and/or customers, even if identified in Italy
for VAT).

On the other hands the transactions with counterparty
foreign entities (excluded by the e-invoice) are sub-
ject to the obligation of the electronic transmission of
data for transactions involving sales and purchases of
goods and provisions of services to and from parties
based outside the country.

The new rules shall apply to the majority of cases as
of 1st January 2019.

On the other hand, mandatory electronic invoicing has
entered into force earlier, as of 1st July 2018, for the
following transactions:

= Sales of gasoline or diesel,

= Services rendered by subcontractors in the busi-
ness chain, in the framework of works, service or
supply contracts entered into with public adminis-
trations, as per article 1, paragraph 917 of Law
No. 205 of 27th December 2017, and carried out
after 1st July 2018.

Before this, the legislator had already introduced

mandatory electronic invoicing for transactions with

the Public Administration.

In view of the entry into force of the general obliga-
tion of electronic invoicing as of 1st January 2019,
and as of 1st July 2018 for some types of transactions
as described above, the Italian Revenue Agency has
issued Order No. 89757/2018 (“Order”), whose key
features are highlighted hereinafter.

1. The Exchange System (Sistema di Interscam-
bio — SDI)

Before dealing with the contents of an e-invoice and
with the subjective and objective fields of application
thereof, we should explain the process whereby the
Public Administration monitors transactions between
private individuals documented by electronic invoi-
cing.

Actually, e-invoicing involves the contracting parties
(vendor and client), as well as the Exchange System
(Sistema di Interscambio — SDI), which receives the
invoice from the vendor, performs the relevant checks,
and forwards it to the recipient.

The Exchange System is the electronic platform — es-
tablished by the Italian Ministry of Economy and Finan-
ces, managed by the Revenue Agency and developed
by SOGEI — that enables the electronic transmission
of e-invoices and of the corresponding notifications.

For an electronic invoice to be properly managed by
the Exchange System, it must feature the following
technical specifications:

e The contents are presented in an XML file accor-
ding to a mandatory format provided by the Tax
Agency and not customizable;

= The authenticity of the origin and the integrity of
the contents must be guaranteed by the digital
signature affixed by the issuer of the invoice.

In order to use the Exchange System, issuers of in-
voices must join it by accepting and signing a service
agreement.

The transmission of files (invoices) through the Ex-
change System may occur in the following modes:

a) Certified Electronic Mail, hereinafter the “"CEM”;

b) IT services provided by the Revenue Agency,
which shall establish a free web procedure, i.e.
an application that can be used on mobile devices
and a software to be installed on PCs (referred to
as the app and the web procedure, respectively);

c) Application cooperation system, on the Internet,
with service presented through a “web service”
model;

d) Data transmission system between remote termi-
nals based on FTP protocol.

The modes as per letters c¢) and d) shall require a pre-
vious “accreditation” process to the Sdl, enabling the
setting of technical rules for the exchange between
the IT infrastructure of the sender and the SdlI itself
— at the end of such procedure, the Sdl, on request,
shall associate the activated data transmission chan-
nel at least to a 7-digit code (hereinafter the “reci-
pient code”). For each file in the e-invoice or lot of e-
invoices duly received by the Sdl, a feedback is given.

For each file in the e-invoice or lot of e-invoices duly
received, the Sdl performs subsequent checks of the
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file itself. If checks are unsuccessful, a “rejection no-
tice” of the file is transmitted — within 5 days - to the
sender, using the same channel as the one employed
to send the file to the SdI. Any e-invoice or lot of e-
invoices in the file rejected by the SdI shall not be
regarded as issued.

2. Definition of electronic invoice
For the purposes of the Order,

a) An electronic invoice is a structured computer do-
cument sent by data transmission to the Exchan-
ge System (Sistema di Interscambio, hereinafter
the Sdl), as per Decree of the Ministry of Economy
and Finances of 7th March 2008, and delivered by
the latter to the relevant recipient,

b) The data transmission to the Sdl may refer to an
individual invoice or to a lot of invoices pursuant
to article 21, paragraph 3 of Decree of the Pre-
sident of the Republic No. 633 of 26th October
1972,

c) The electronic invoice must contain the manda-
tory information set by article 21 of Decree of the
President of the Republic No. 633 of 26th October
1972, as well as any other information based on
the technical specifications stated in Annex A of
the Order,

d) The electronic invoice is an XML (eXtensible
Markup Language) file that does not contain ma-
cro instructions or executable codes such to acti-
vate functions that may change the facts, deeds
or data represented therein, in compliance with
the technical specifications stated in Annex A of
the Order,

5. The invoice file allows adding other optional data
useful to manage the operators’ accounts receiva-
ble and payable cycle.

To prepare the invoice file, the Revenue Agency has
established a free web procedure, an application that
can be used on mobile devices (app) and a software
to be installed on PCs. To prepare the invoice file to
be sent to the Sdl using private software, the techni-
cal specifications stated in Annex A of the Order shall
apply.

For electronic invoices issued to the Public Administra-
tions, the provisions and technical rules under Minis-
terial Decree No. 55 of 3rd April 2013 shall continue
to apply.

3. Date of issue and receipt of the electronic in-
voice via the Sdl (resulting “collectability”, for
the issuer, and “tax deductibility”, for the reci-
pient, of VAT)

The date of issue of the electronic invoice is the date
when the invoice is transmitted and accepted by Sdl.
Such date shall serve as the date of collectability of
the tax for the seller/issuer.

The electronic invoice rejected by the Sdl after the
relevant checks shall not be deemed as issued.

If the checks are successful, the Sdl shall deliver the
electronic invoice to the recipient and, if delivery is
successful, it shall send a “delivery notice” of the elec-
tronic invoice to the sender, which also states the date
of receipt by the recipient.

In the event that delivery to the recipient proves im-
possible, the Sdl shall still make the electronic invoice

available to the buyer/client in its reserved area in the
Revenue Agency website, and inform the sender the-
reof, as well as of the date on which the file is made
available, so that the seller/provider informs the bu-
yer/client (not through the Sdl) that the electronic
invoice is available thereto in the above-said reserved
area.

The notices as per the sections above shall certify that
the invoice has been issued.

If delivery of the electronic invoice is successful, the
date of receipt is made available to the recipient de-
pending on the relevant modes of receipt.

In the event that the invoice is made available in the
reserved area, the date of receipt of the invoice for
tax purposes shall be the date of acknowledgement
thereof by the buyer/client on the Revenue Agency
website. The Sdl shall inform the seller/provider that
the buyer/client has acknowledged the e-invoice.

In the event that the invoice is made available in the
reserved area as per item, letters c) and d), the date
of receipt shall be the date on which it is made avai-
lable.

The date of receipt, identified as per above, is impor-
tant: it is the date as of which VAT becomes deducti-
ble for the buyer/client. Therefore, it is possible that
the date of collectability of the tax for the seller and
the date of deductibility thereof for the buyer differ.

4. Retention of electronic invoices

Pursuant to Decree of the Ministry of Economy and
Finances of 17th June 2014, the sellers/providers
and buyers/clients residing, based or identified in
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Italy may retain their e-invoices and credit/debit no-
tes sent and received through the Sdl in electronic
format, using the free service made available by the
Revenue Agency, in compliance with the provisions of
Premier’s Decree of 3rd December 2013.

To use the retention service, the operator must first
join the service agreement published in the reserved
area of the Revenue Agency website or through inter-
mediaries.

5. Data transmission for cross-border transac-
tions and mandatory “Spesometro” disclosure
for transactions not subject to e-invoicing

As regards sales/purchases of goods and provisions
of services from/to parties that are not based in the
country, established VAT operators (with the current
exclusion of the foreign entities only identified in Italy
for VAT purposes because not considered established
in Italy) shall transmit the following information, ac-
cording to the guidelines and rules for compilation set
forth by the technical specifications attached to the
Order:

e identification data of the seller/provider,
- identification data of the buyer/client,

e date of the document giving evidence of the tran-
saction,

= registration date (only for documents received
and the relevant credit/debit notes),

e document number,

e taxable base,

= VAT rate and tax applied or, if the transaction does
not require noting the tax in the document, the
type of transaction.

The disclosure referred to in the section above is op-
tional for all transactions resulting in the issue of a
customs bhill and those for which electronic invoices
have been issued or received pursuant to the rules
above.

Data transmission shall be performed within the last
day of the month after that of the date of the docu-
ment issued or after that of the date of receipt of the
document giving evidence of the transaction. Date of
receipt shall mean the date on which the transaction
is registered for VAT payment purposes.

Only for invoices issued, the above disclosures may
be performed by transmitting the entire invoice issued
to the Revenue Agency system, in the e-invoice file
format, in which only the “RecipientCode” field shall
be filled in with a conventional code stated in the te-
chnical specifications attached to the Order.

First postponed deadline for 2019 it is April 2019 for
the transactions carried out on January and February
2019.

6. Data processing

Electronic invoices and the relevant credit/debit notes
duly transmitted to the SdI shall be filed with the Re-
venue Agency to enable consultation and acquisition
of invoice files and for retention thereof pursuant to
section 3.

Electronic invoices or their electronic duplicates may
be accessed and acquired only by the data controller

user, or by an intermediary appointed by the latter.

In the event of control activities performed pursuant
to the powers under article 51 of Decree of the Pre-
sident of the Republic No. 633 of 26th October 1972
and article 32 of Decree of the President of the Repu-
blic No. 600 of 29th September 1973, the Revenue
Agency and the Guardia di Finanza (Italian Finance
Police) may access electronic invoices and credit/debit
notes only after duly notifying so to the taxpayer.

This mode to acquire invoices and credit/debit notes
is aimed at causing the least possible disturbance to
the performance of activities themselves, as well as to
the taxpayer’s business or professional relationships,
pursuant to article 12 of the Taxpayer’s Statute.

Gianluca Zattera
gzattera@tributarioassociato.it
Italy

Member of

Qntea

Alliance of
independent firms
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Building Tax

Sliding Rates

Exemptions

Value Added Tax

The property Tax co-
vers all properties
located in Lebanon
and the rental inco-
me is subject to a
flat tax rate of four
percent applicable on
total rental revenue
less than forty million
LBP, and a sliding
rate of between four
to fourteen percent
applicable on rental
income greater than
forty million. The ex-
penses borne by the
owner on behalf of
the tenant are deduc-
tible. Twenty million
of income is deduc-
ted of each unit be-
fore rate application.
Exemptions are listed
in article 8 of the Pro-
perty Tax Law.

The sliding tax rate

applies as follows:

4% on income
less than 40
Million LBP
6% on income
between 40
million LBP
and 80 million
LBP

8% on income
between 80
million LBP
and 120 mi-
llion LBP

11% on inco-
me between
120 million
LBP and 200
million LBP
14% on
income grea-
ter than 200
million LBP

Article 8 Amended by Law 366 of 1 Au-
gust 1994 - Exemption from tax perma-
nently:

1. Buildings owned by the State or municipa-
lities, even if leased.

2 - Buildings owned by public institutions and
are not leased or ready for rent.

3 - Buildings allocated within the agricultural
land, for purposes directly related to agricul-
tural investments

and actually used for those purposes.

4 - Buildings dedicated to the practice of reli-
gious rites unless they are leased or rented.
5 - Public landfills and houses of guards and
servants directly attached to them unless
they are leased or rented.

6- Buildings of orphanages and homes of the
elderly if not rented or leased.

7 - Buildings used as hospitals, clinics or ins-
titutes of education if:

(A) The building should be owned by nonpro-
fit associations or institutions or are used for
religious or charitable purposes.

(B) The project owner shall manage the pro-
ject himself or any non-profit association or

institution, and shall operate the building with
symbolic or no return.

The above shall apply to individuals who
have allocated, without allowance or symbolic
allowance, a building they own to be used as
a hospital or clinic administered by a non-
profit association or institution.

8-Buildings used as social cells, workshops,
health centers, cultural clubs and buildings
used as sports clubs, including their own
playgrounds (whatever their size), as long as
they meet the conditions set forth in paragra-
ph 7 above.

9. Buildings owned by political parties, trade
unions and other non-profit associations and
institutions, as long as:

(A) The mentioned bodies must be constitu-
ted in accordance with the laws in force;

(B) The buildings shall be dedicated for pur-
poses directly related to the activity of such
authorities and shall not be leased.

10. Buildings owned by a foreign State and
used as offices for its diplomatic or consular
missions and as houses for the heads of such
missions on the condition of reciprocity.

The leasing of real esta-
te built for non-housing
purposes, in which one
of the parties to the con-
tract is one of the sects
or of its legal persons,
public administrations,
public institutions, mu-
nicipalities or municipal
federations, is subject to
VAT.

As well as the leasing of
other property built for
non-residential purposes
are subject to VAT if they
satisfy the conditions of
submission

VAT rate :11%

Submission Income:
100,000,000 LBP

Hatem Hatem
gm@hatemcpa.com
Lebanon

Member of

e/ ntea

Alliance of
independent firms
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On March 9, 2018, the Law to Regulate Financial Te-
chnology Institutions (Fintech Law) was published in
Mexico, which aims to regulate the financial services
provided by financial technology institutions, collecti-
ve financing companies, electronic payments and vir-
tual assets, which are the pillars of business such as
mobile payment processors, person-to-person loans
and crowdfunding platforms (collective funding), as
well as the organization, operation and performance
particularly of the private sector.

SECONDARY REGULATION

On September 10, 2018, the "PLD / FT Provisions"
(Money Laundering Prevention /financing of terrorism)
were issued, same that are designed to establish the
regulatory framework applicable to the Organization
of technology financial institutions (ITF’s), in order to
establish measures and minimum procedures that the
ITF can observed to prevent and detect acts, omis-
sions or operations that could promote, provide aid,
assistance or cooperation of any kind to the Commis-
sion of the crime of terrorism or operations with re-
sources of illegal origin.

Financial Technology Institutions must observe these
PLD / FT Provisions to avoid being used as a channel
for the commission of operations with resources of
illegal origin and financing of terrorism, as well as to
prevent the abuse of the financial system.

PLD/FT provisions concern the following main points:

= The adequate knowledge of its clients, through
the implementation of policies of identification
and knowledge of the clients.

= Preparation and documentation that must be co-
llected for the execution of operations and servi-
ces that the FTlIs provide and that also fully prove
the identity of the client (KYC Know Your Custo-
mer)

e Protect and guarantee the security of your custo-
mers' information.

= Protect the acts, operations and services repor-
ted, using digital media, ensuring their legitimacy,
conservation and authenticity.

= Use of automated systems.

e Establish a Communication and Control Commit-
tee.

< Name a Compliance Officer (certificated).

e Establish the guidelines for the annual review by
the internal auditor or by an independent external
auditor for the effectiveness and compliance with
the Provisions.

= Establish a methodology for the evaluation of
risks to which the FTls are exposed in accordance
with the services and / or technologies to which
they are exposed.

Felipe Ochoa Martinez
felipe.ochoa@mex.auren.com
Perla Itzel Juarez Flores
Auren México

( auren
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Introduction

On 18 January 2019, the Dutch Supreme Court ruled
in favour of a South African shareholder that claimed
a refund of the 5% dividend withholding tax that was
withheld by its Dutch subsidiary company upon a di-
vidend distribution. Based on the most favored nation
(MFN) clause in the South Africa — Netherlands tax
treaty (Dutch Tax Treaty), the South African share-
holder was eligible for the requested refund. Pursuant
to this Supreme Court ruling, South African sharehol-
ders that have incurred Dutch dividend withholding
tax may be eligible for a refund. Furthermore, this
ruling may also affect some other Dutch tax treaties
that include an MFN clause.

The Dutch Supreme Court ruling

In 2013, a Dutch tax resident company paid a divi-
dend to its sole shareholder, a South African tax re-
sident company. In general, dividend payments by a
Dutch company are subject to 15% dividend withhol-
ding tax. Based on the Dutch Tax Treaty (amended
in 2008), the 15% rate was reduced to 5%, because
the South-African shareholder owned at least 10% of
the capital of the Dutch company. The shareholder re-
quested a refund of the 5% Dutch dividend withhol-
ding tax, based on the MFN clause in the Dutch Tax
Treaty. This MFN clause rules that if South Africa limits
its dividend withholding tax rate to less than 5% under
another tax treaty, which other treaty is concluded or
amended after the conclusion of the Dutch Tax Treaty,
the applicable withholding tax rate in the Dutch Tax
Treaty should also be reduced to that lower rate.

In 2012, South Africa and Sweden (Sweden Treaty)

amended their tax treaty and included an MFN clause.
This MFN clause rules that the dividend tax exemption
in the Sweden Treaty continues to apply until South
Africa would no longer have any tax treaty providing
for such exemption. Because South Africa had at that
time a treaty in force with Kuwait that provides for a
dividend tax exemption, the MFN clause in the Swe-
den Treaty applies. As a result, South Africa concluded
or amended a tax treaty after the (2008 amended)
Dutch Tax Treaty, that provides for a more favorable
withholding tax rate than 5%.

The Dutch tax authorities refused the requested re-
fund, and the South African shareholder started a
court proceeding. The Dutch Supreme Court confir-
med the position of the shareholder, and ruled that
it is entitled to a refund of the withheld 5% Dutch
dividend withholding tax.

The above ruling means that South African companies
that have received dividend payments from Dutch tax
resident companies in which they own 10% or more
of the capital and on which payments Dutch dividend
tax was withheld, may be eligible for a refund of the
withheld dividend withholding tax. Furthermore, this
ruling may also affect some other Dutch tax treaties
that include an MFN clause.

Dividend payments on or after January 1, 2018

Dividend payments made by Dutch tax resident com-
panies on or after 1 January 2018 to a company that
is resident in a state that has concluded an income
tax treaty with the Netherlands - such as South Afri-
ca - may be eligible for a full exemption of dividend
withholding tax based on Dutch domestic law. The

most notably requirements for application of this do-
mestic withholding tax exemption, are that the share-
holder owns at least 5% of the nominal paid-up share
capital of the Dutch company and that the structure
has been established for valid commercial reasons

that reflect economic reality.
auren

Peter Wurzer
PeterWurzer@auren.nl
Auren the Netherlands
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The Scheme in Brief:

Following the October 2017 announcement by the Fe-
deral Government of Nigeria (“FGN”) of the Road In-
frastructure Tax Relief Scheme for the Private Sector,
the Nigerian President on Friday, 25 January 2019,
signed the Executive Order on the Road Infrastructure
Development and Refurbishment Investment Tax Cre-
dit Scheme (the “Order or Scheme”). The Scheme is
for a ten (10) year duration that should expire on 24
January 2029.

The Scheme grants income tax credit to private sec-
tor entities that provide funding for the refurbishment
and rehabilitation of Eligible Roads. The Order defines
“Eligible Road” as any road approved by the President
as eligible for the Scheme. The President’s approval
must be upon the recommendation of the Minister of
Finance (the “Minister”) who in turn must have been
presented with a list of eligible road projects by the
Road Infrastructure Development and Refurbishment
Investment Tax Credit Scheme Management Commit-
tee (the “Committee”). The Minister is the chairman
of the Committee.

Participants in the Scheme are entitled to full recovery
of their costs (“Project Costs”) for the construction or
refurbishment of Eligible Roads plus an uplift that is
set at the prevailing Central Bank of Nigeria Monetary
Policy Rate plus 2% of Project Costs (“Uplift”). This
will be used to defray company’s income tax (CIT)
liabilities, which implies that the Uplift will not be re-
garded as income in the hands of participants of the
Scheme.

The FIRS and the Road Infrastructure Tax Credit
(RITC) Certificate

The FIRS is saddled with the responsibility of annua-
Ily issuing the RITC Certificate (the “Certificate”). The
Certificate will be issued to a participant upon presen-
tation of:

1. a confirmation of authorization to participate in
the Scheme issued by the Committee;

2. approval of the Project Costs and completion ti-
meline bid by the Committee;

3. contract award letter; and
4. certificate of work done issued by the Committee.

The RITC Certificate shall contain, the: (i) Project
Costs incurred by a participant in the relevant fiscal
year; (ii) the Uplift on the Project Costs; and (iii) the
RITC due to the participant. Where there is a pool
of companies represented by a fund manager or any
other person, the FIRS shall, through the Committee,
issue separate RITC Certificates to each company in
the pool in proportion to their contribution on the ad-
vice of the fund manager or representative.

In the event a participant has been issued a certifica-
te of work done by the Ministry of Works through the
Committee and the FIRS fails to issue the RITC Cer-
tificate within 14 (fourteen) days of issuance of the
certificate of work done, a participant shall be entitled
to claim its RITC within 14 (fourteen) days of issuance
of the certificate of work done by the Committee.

The RITC that can be claimed in any year of as-
sessment shall be limited to 50% (fifty) of the CIT

payable by a participant provided however, there is
no cap on Eligible Road project in an “Economically
Disadvantaged Area”. An Economically Disadvantaged
Area is any area or location in any geopolitical zone
or state designated as “Economically Disadvantaged”
by the President on the advice of the Minister. Factors
to determine if an area is economically disadvantaged
include: (i) average income level of the inhabitants in
such area (ii) availability of basic infrastructure such
as electricity, water, sewage, telecommunication,
transport, etc. (iii)volume of economic activities being
undertaken in the area.

The owner or bearer of RITC cannot claim any other
tax credit, capital allowance, relief or incentive on the
Project Costs under any other Nigerian law.

The RITC Certificate is a tradeable instrument and
a participant or holder of the Certificate can dispo-
se the whole or a part of it to a willing buyer on the
FMDQ Over-the-Counter Securities Exchange or any
other approved securities exchange (the “Relevant
Securities Exchange”). Any participant willing to trade
its RITC Certificate shall obtain the approval of the
Committee and designate the transaction status of
its Certificate as “tradable on the Relevant Securities
Exchange”. Where the whole or part of a RITC Certi-
ficate had been designated as “tradable on the Rele-
vant Securities Exchange” by a participant and that
participant (i) no longer wishes to trade on either the
whole or part of the RITC Certificate on the Relevant
Securities Exchange or (ii) wishes to utilize the whole
or part of its RITC Certificate, the participant shall no-
tify the Committee to change the registration status of
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the whole or part of the Certificate, so as to indicate
that it is “no longer tradeable on the Relevant Securi-
ties Exchange”.

Every disposal of an RITC Certificate shall be reported
to the Committee which shall de-register the partici-
pant making the disposal and register the new bene-
ficiary of the Certificate.

The RITC Certificate qualifies as an asset to a parti-
cipant of the scheme and shall be subject to capital
gains tax rules in the event of a disposal.

Our Immediate Thoughts:

The innovations that the Order has introduced to the
Nigerian income tax incentives landscape is novel and
welcome. The financing of critical road infrastructure
through tax incentives; the application of the deemed
approval concept of the FGN’s Executive Order 1; and
the tradability of RITCs are some of the laudable con-
cepts of the Order. True with most good intentions,
the greater challenge of the Order will be in its im-
plementation. The establishment of a relatively elon-
gated and over-lapping bureaucratic process for the
implementation of the Order does not disabuse this
view.

FIRS’ administration of the RITC is pivotal to the ad-
ministrative success of the Order. The practicality of a
deemed approval of a RITC Certificate by the FIRS is
a source of concern as it is doubtful that a participant
would want to take the risk of a deemed approval es-
pecially with the FIRS, considering that same FIRS is
responsible for recognizing the RITC against applica-
ble income taxes. The FIRS commitment to the suc-
cess of the Order would have to be demonstrated by

its administrative efficiency to the recognition and is-
suance of RITCs. This includes the FIRS avoiding such
future instance as was experienced with the withhol-
ding tax (WHT) utilization directive, where holders of
WHT Credit Notes had to revalidate them with the is-
suing authority, the FIRS.

The Committee has its work cut for it on so many
fronts, including for questionable organizational pro-
cesses; for example, although headed by the Minister,
the Committee still has the responsibility of advising
the Minister. Some clarifications will still be required
by the Committee, for example on how it expects the
requirement of a competitive bid process for the award
of road construction contracts to apply to construction
companies who intend to participate in the Scheme, in
the circumstance that such companies may rationally
use their human, financial and material resources to
execute an Eligible Road project without the need for
vendors. It is expected that the Committee will set
out the applicable rules for these categories of parti-
cipants.

Kenechi Obele
k.obele@taxaide.com.ng
Oyeyemi Oke
0.oke@taxaide.com.ng
Bidemi Olumide
b.olumide@taxaide.com.ng
Nigeria

Member of

Qntea

Alliance of
independent firms
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A corporate lawyer must have a financial and busi-
ness vision accompanied by their legal knowledge in
order to advise legal persons and partners in deve-
lopment of their markets adapting the business and
investment needs of entrepreneurs to the applicable
legislation and materialize it in legal terms, the busi-
ness ideas that entrepreneurs usually have and that
by the dynamic activity of their industries can be very
diverse. Corporate lawyers are considered an elite
group in legal practice, being specialists in a branch
of law that focuses on companies and covers a large
part of the legal processes they need to operate and
protect their assets.

In this sense, Corporate Law extends to the different
stages of any commercial transaction that due to its
complexity, requires legal assurance and documen-
tation that facilitates the structuring of payments or
financing of large transactions. Their contribution can
be incorporated into the needs of banks or private
investors, being able to represent buyers, sellers or
third parties interested in these operations, standing
out in the processes of acquisitions, mergers and res-
tructuring of complex commercial organizations.

In Central America, Costa Rica is the country with the
largest number of firms with distinctions in Corporate
Law, followed by the Dominican Republic, Guatemala,
Panama, El Salvador, Honduras and Nicaragua.

Nowadays, as a result of globalization and the inter-
connection of international commercial markets in the
region, it is necessary for large companies to maintain
permanent legal advice on issues such as: internatio-
nal arbitration, economic constitutional law, environ-

mental regulations, tax law and intellectual property,
Transfer Pricing and other topics that the Corporate
Law understands and manages for a better result of
the commercial operations of the big businessmen.
However, we must emphasize that together with all
this, the market for legal services has been under-
going a huge transformation, largely due to the in-
crease of risks faced by companies and the complex
regulatory environment, as well as the changes that
has brought the digital economy.

Joseluis Santamaria Mujica
Joseluis.santamaria@smalatam.com
Panama

Member of

Qntea

Alliance of
independent firms
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The river transport business has its peculiarities due
to the great variety of operations developed by nu-
merous actors of the public and private sector. It is
necessary to respond to the demands with solvency,
experience and extensive knowledge of the sector.
Here we share some points that affect the tax aspect
of this relevant industry in the Paraguayan economy.

VAT Tax credit affected to exports.

The international export freight services are services
that by the tax rule itself are similar to export opera-
tions. As a result, all VAT tax credits, direct or indi-
rect, affected to these services lead to the SET's VAT
recovery.

VAT Financial Tax Credit

Today, a large part of the mass of taxpayers managed
by the SET are Retention Agents, whether they were
designated as such or recovered tax credit for export
operations. That is why, sales taxed to these taxpa-
yers, are subject to VAT withholding. This VAT withheld
is called VAT credit, financial balance. This balance can
be requested in return to SET. These credits have a le-
gal expiration period to request their return of 4 years.

Law No. 60/90 of Promotion of National or Fore-
ign Investment

The importation of Capital Goods (for this sector, bar-
ges, tugboats or pushers) covered by this Law have
different tax benefits, such as:

e Customs duties and VAT are exempted in the im-
portation.

- If foreign financing is taken for amounts equal to
or greater than $ 5,000,000, the taxes levied on
remittances are exempted from interest, commis-
sions and capital.

= The taxes levied on remittances in the form of
dividends and profits from the investment project
are exempt for a term of 10 years when said pro-
ject is at least $ 5,000,000.-

Import of barges under the Leasing modality

In the importation of barges for subsequent delivery
in lease, lease or financial or commercial leasing, the
VAT of the import is suspended, for which, the impor-
ter must secure the amount of VAT subject to such
import, to the satisfaction of the DNA

Obtaining National Pavilion in boats

To obtain the National Pavilion of boats, you must
submit the request to the Naval Prefecture with the
following precautions:

a. Document of ownership of the vessel.

b. Plans on the general characteristics and construc-
tion of the boat.

c. Construction certificate or license, issued by the
shipyard or competent body.

Certificate of navigability, safety and machines.

Passage of navigation or provisional registration
(ships built by shipyards in the country of regis-
tration are excluded).

In the case of used boats, also the following:

a. Certificate of cessation of flag in the previous re-
gister.

b. Certificate of non-existence of liens and mortgages.

Payments abroad as Leasing

Net installments accrued (including capital, interest and

amounts charged to the Leasing policyholder) determi-
ne the taxable basis for the application of withholdings.

In Leasing Installments It is appropriate to retain the
IRACIS 6% (effective rate) and VAT 10%.

Demurrage treatment

A usual doubt is usually what tax treatment to give
the demurrage (delay in the discharge). These servi-
ces, provided they are rendered in Paraguayan juris-
diction, must be subject to Paraguayan taxation, that
is, taxed by the VAT (10%) and by the IRACIS.

Port services treatment

The services that are rendered in ports belonging to
the Paraguayan jurisdiction, that are used or exploi-
ted in Paraguayan territory, are subject to taxation in
Paraguay. Taxed by the VAT at the rate of 10% and by
the IRACIS at the same rate.

Treatment of profits or dividends

The net profits generated by companies located in Pa-
raguayan territory are subject to the imposition of the
IRACIS at the general rate of 10%. In the case of dis-
tribution of profits, the additional IRACIS rate of 5%
applies, headed by the company paying these profits.
If they are remitted abroad, a retention in concept
of IRACIS of 15% is applied, headed by the foreign
shareholder.
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Portuguese state budget 2019: new tax dead
lines already in force in Portugal

006

The income tax declaration, model 3 the IRS (Perso-
nal Income Tax) can now be presented between April
1 and June 30, thus benefiting taxpayers with another
month to submit the return.

On the other hand, the deadline for indicating to the
Tax Authority, the relevant personal elements, namely
the composition of the household and validation of the
deductions to the tax income (health expenses, edu-
cation, rents, etc.) is due to February 25.

The model 10 - declaration of income and withhol-
dings also saw its extended period from January 31
to February 10.

New IMI (Municipal Property Tax) deadlines

The Article 113 (number 2) of the IMI Code has been
amended, thus extending from the deadline for the
tax to be paid by April of the following year.

Consequently, the tax must be paid:

e In a payment, in the month of May, when the
amount is equal to or less than € 100.00;

e In two installments, in the months of May and
November, when the amount is greater than €
100.00 and equal to or less than € 500.00;

= In three installments, in the months of May, Au-
gust and November, when their amount exceeds
€ 500.00.

New IRC (Corporate Income Tax) Model 22 de-
claration of the cessation period deadlines

Article 120 (number 3) of the IRC Code, which sets
the deadline for sending the income tax return (model
22) for the period of termination, was amended.

In the case of cessation of activity in accordance with
Article 8 (number 5), the income tax return for the tax
period in which it has occurred must be sent by the
last day of the third month following the date of the
cessation (regardless if it is, or not, a business day).
This time-limits shall also apply to the forwarding of
the declaration relating to the immediately preceding
period of taxation, where the periods referred to in
paragraphs 1 and 2 have not yet elapsed.

Regarding to the IES (Annual Simplified Company In-
formation), there was no change to Article 121 of the
CIRC, however, the application of the same period (as
for the income tax return) should be considered in
case of cessation of activity.

Thus, as an example, a company that has ceased acti-
vity for corporate income purposes in December 2018
may present the income tax declaration - model 22
and the annual declaration - IES of the termination

period until March 31, 2019.
( auren
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Concluding an agreement with a Russian company:
which corporate restrictions to consider?
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Nowadays, the most popular point on the business
partner due diligence agenda regarding Russian com-
panies is a sanctions check of the Russian counter-
party. However, after completing the sanctions check
you should not forget about the general precautions
before entering into an agreement. In particular, you
should keep in mind that different corporate restric-
tions may influence the actions of your counterparties.
Before signing transaction documents, your corporate
lawyer should check if such restrictions exist and their
details, because they may significantly affect the fu-
ture deal.

Where do corporate limitations come from? Firstly,
from legislation like the widely-known provisions about
major and interested party transactions. This legisla-
tion has been constantly changing, and the experts
are still arguing about the idea of “ordinary business
activities”, which are not affected by the major tran-
sactions restrictions. Transactions concluded in the
course of “ordinary business activities” can be execu-
ted by the company’s Director without any corpora-
te approvals, but what does this “ordinary business”
cover? The Supreme Court of the Russian Federation
provided some guidance on this topic in the summer
of 2018, but since then the disputes have only be-
come more intense. Therefore, to determine whether
the Director of your Russian counterparty should get
approval for a transaction from the general meeting of
participants or the board of directors, it is necessary
to both look through its statutory documents and get
a closer look at its day-to-day activities.

Secondly, and most importantly, restrictions can come
from four kinds of corporate documents: the charter

of the counterparty, their internal regulations (e.g. re-
gulation of the general meeting of participants or of
the board of directors), the shareholders agreement,
and so-called normative corporate resolutions (e.g.
resolutions of the general meeting covering the most
common issues of the company’s operation, like elec-
tion of the board members). It is interesting that, for
now, neither legislation nor court practice obliges us
to analyze these four kinds of counterparties’ corpo-
rate documents. However, the court practice in some
cases allows recognizing transactions as invalid due to
violation of corporate restrictions. This is why in the
course of proper business partner due diligence prior
to concluding a deal, all four kinds of corporate docu-
ments should always be carefully checked.

You should also remember that now Russian law allows
several directors for one company. In such cases, the
particular powers of each director are indicated in the
charter and other documents of the company, and are
not mentioned in the State Register of Companies.
Therefore, it won’t be enough to look in the State Re-
gister to understand if a particular director has the
powers to conclude a certain deal.

Many businessmen and lawyers also forget to check
if the counterparty is undergoing reorganization, for
example, a merger. This is important because corpo-
rate limitations regarding the conclusion of transac-
tions may arise from internal documents regulating a
company’s reorganization.

To summarize, before signing transaction documents
we recommend you contact your corporate lawyer to
inform you about the particular documents you should
request from your counterparty and what you should

search for in the documents to protect yourself. This
will help to avoid court proceedings involving challen-
ging a deal, and save time, money and effort.
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Serbia-San Marino DTT enters into force

006

Serbia and San Marino signed a DTT on April 16, 2018,
thus effectively resulting in the removal of San Marino
from the Serbian list of countries with a preferential
tax regime. The Law on Confirmation of the DTT was
adopted by the Serbian Assembly on September 25,
2018 and San Marino is expected to start the applica-
tion of the DTT as of January, 2019.

The DTT introduces the following principles and rates:

= a maximum 5% withholding tax rate for dividends
paid by a company to its shareholder company
directly owning at least 25% of the capital of the
company paying the dividends;

= a maximum of 10% withholding tax rate for to the
payment of dividends paid to shareholders owning
less than 25% of company's capital;

< Interests and royalties are generally taxable in
the country of residence of the receiving com-
pany; but if taxed in the country of residence of
the paying company the tax may not exceed 10%.

= In cases when more than 50% of the value of the
company (for the 365 days preceding a sale) is
derived from real estate, the capital gains from
the sale of shares over such a company may be
taxable in the country of residence of the com-
pany being sold.

e In all other cases, the capital gains from sale of
shares will be taxable in the seller's country of
residence.

As a result of its removal from the preferential tax
regime jurisdiction list, transactions between legal en-

tities from Serbia and San Marino will no longer be
subject to 25% withholding tax rate.

We advise companies doing business with San Mari-
no to carefully review current practices and evalua-
te whether the new treaty will have impact on their
transactions. Our team is ready to answer your ques-
tions on how the agreement will simplify administra-
tive procedures and tax burden related to withholding
tax and to provide custom guidance on ensuring com-
pliance with the treaty.
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Taxation of used real estate acquisition operations
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The second and subsequent deliveries of buildings, in-
cluding the land on which they are located, are exempt
from VAT when they take place after their construc-
tion or rehabilitation has been completed. The first
delivery shall be that made by the developer whose
object is a building whose construction or renovation
has been completed.

However, delivery by the developer after uninterrup-
ted use of the property for a period of two years or
more by its owner or by holders of rights in rem or by
virtue of leasing contracts without an option to pur-
chase shall not be regarded as first delivery, unless
the purchaser is the one who used the building during
that period.

Nonetheless, the law allows the seller to waive the
VAT exemption and subject the transaction to VAT if
the buyer states that:

= It acts in the exercise of its business or professio-
nal activities,

= The buyer has the right to make the total or par-
tial deduction of the input tax when making the
acquisition

= or, when the foregoing is not complied with, de-
pending on its foreseeable destination, the assets
acquired will be used, in whole or in part, in the
performance of operations giving rise to the right
to the deduction.

In the event that the waiver of the exemption is appli-
cable, the taxable person of the transaction is the
acquirer, who must deduct the VAT for the transaction.

In the event that the transferor is a natural person
(not an entrepreneur or professional), the transaction
will not be subject to VAT and will be subject to the
Transfer Tax, in the form of onerous transfer of assets.
The tax rate for these operations is set by the Autono-
mous Communities in which the property is located.
Currently, the tax rate in force in Catalonia is 10%
for properties whose real value does not exceed one
million euros; the excess is taxed at 11%. This tax
means a higher acquisition cost of the property.

When making an investment in real estate in Spain,
it is of the utmost importance to have the advice of
a tax expert, given the different casuistry that exists

in the law.
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